IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.567 OF 2016

DISTRICT : A’NAGAR

Shri Prakash Balkrishna Dandekar.
Aged : 57 Years, R/at : H-5/603,
Gulmohor Co-op. Hsg. Soc, Pratiksha
Nagar, Sion (E), Mumbai 400 022.

...Applicant

Versus

1. The State of Maharashtra.
Through the Secretary (Small &
Medium) of Industries, Energy &
Labour Department and now
Secretary (on Foreign Training),
Hutatma Rajguru Chowk, Madam
Cama Road, Mantralaya,
Mumbai - 400 032.

2. Principal Secretary (Labour & )
Administration), Industries, Energy )
& Labour Department, Hutatma )
Rajguru Chowk, Madam Cama Road,)
Mantralaya, Mumbai 400 032. )

3. Principal Secretary (Industries), )
Industries, Energy & Labour Dept., )
Hutatma Rajguru Chowk, Madam )
Cama Road, Mantralaya, )

)

Mumbai 400 032.
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4. Addl. Chief Secretary (Persnnel), )
General Admn. Department, Hutatma)
Rajguru Chowk, Madam Cama Road,)
Mantralaya, Mumbai 400 032. )...Respondents

Mr. R.S. Kavle, Advocate for Applicant.
Mr. K.B. Bhise, Presenting Officer for Respondents.

P.C. :  R.B. MALIK (MEMBER-JUDICIAL)
DATE ¢ 20.01.2017
JUDGMENT
i The Applicant, a Deputy Secretary has brought

this Original Application (OA) having been stung by hard-
hitting adverse remarks in his Annual Confidential Report
(ACR) for the period from 24.9.2012 to 31.3.2013 made by
the Respondent No.1 - Secretary (Small and Medium

Industries) after getting them reviewed by the Respondent

No.3 - Principal Secretary (Industries), [LE. & L.
Department.
2. I have perused the record and proceedings and

heard Mr. R.S. Kavle, the learned Advocate for the
Applicant and Mr. K.B. Bhise, the learned Presenting

N

Officer for the Respondents.




3. The sum and substance of the case of the
Applicant is that at the time relevant hereto, he was
working as a Deputy Secretary in the Industries Wing of
Industries, Energy and Labour Department from 9.9.2010
to 2.5.2013 and was reporting to two Secretaries viz. the
Respondent No.1 and Respondent No.3 who was the
Principal Secretary (Industries). The Applicant was looking
after two Sections viz. Sections 4 and 6. He claims to have
received superlative remarks like “Outstanding” etc. for the
entire period except the one at issue herein. There is
indeed sufficient material on record to bear the Applicant
out that he received superlative remarks as just
mentioned. As far as the adverse remarks are concerned,
the; Respondent No.1 gave them in somewhat stinging
manner for the period from 24.9.2012 to 31.3.20135.
Adverse comments were made with regard to the
competence of the Applicant. Now, these remarks were
forwarded to the 3¢ Respondent - Principal Secretary,
Industries and here lies the crux of the matter. The
essence of the case of the Applicant is that the 3
Respondent could never have been a reviewing authority
an:d in fact, in as much as the Applicant was looking after
the work of two Sections even the 3rd Respondent was a
reporting authority only and he acted as if he was

reviewing authority erroneously because in accordance
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with the G.R. of 2nd January, 2003 in Marathij pertaining to
the maintenance of ACRs, the reviewing authority would be
the Chief Secretary. It would be most appropriate if the
said G.R. was reproduced in its entirety in Marathi, so as

to have a clear focus on the fact at issue.

“ITeTcet W8/ 3u whmi
IS SMEATEA STelel eI

HBRIS ATRAT
ATHATT TATT faman
AT uf%uaasaa-ﬁasm‘msi-‘aooe/g.a/&o/oe/w
FIE, HS - 00 033
festies: R stEER), 2003
el : s ot o R, aicp ATB3R:92R/1.55. 36 /Q3/aAx
fastias 9.2.99%¢

RTE UR U

A fereter, At wenwet Riarmor, gaics HUBIR-9298/0.5.35 /]Y
/a1, =iz 9.2.9%%E st el sEarsiEEa Ftasis Ja= [Afga wvang
3111 37124,

Fefla Jaoridiet 77 /3uataia siget 31BA/ ST AHE UHA
fastoness Stes e g s, qenfy vafeta EawleaaR Asuba siftem-ai
IMUEI 3rga ata Ut daat s1a S NG 3Mgaret,/ aee 2ila ala
UAld 3avt ot 33, &) are RarE ga FHAAATAA T8 /30 ARaia) otaehe
SIEATET STclet HRUAEE FNHATAT! HIIATE) Beveng

(9) 31g/3u wluata atusita 3gae s ferotar, Ftea wetTat Raqmon,
PHID HUBIR-92RY9/0.5.36,/Q%/a, Reatias 9.2.9%R¢ Heltet Jaetizan
3NN Heifta fetorien afaia sttt siEae fifkg Aedlla ufadla wea
30ttt Gettdeteretend sz Afmien aew @,

(R) #z Afeaicpgs auetia sigaeia gaiicies st Remms
f&etiep 9.2.9%18 =1 emre Rrofareien T BAD 36 AR A 91-riehh
Bttt BT d QAR Hiewtelt 57t 913 Haifraian Reiics 30 SiE gt sesfauaeh
BrIarE! gut s,
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(3) ¥g/3uAfHaien &ien MNuEt 3MEATIANA 913 HesfavrEl
et gt stcREaR I sl % Jiuslia EATEH! T U St
peveestyat AU f. /1.9 B2 ueard!.

(v) udfia @adEEr  ¥g/3u  Afwaier  Iwe 3EACAIA

- o [aderRe FaEUE O Hattia ifkics- e Boluar el HACR AR

T U ava e aid 3ifhed dea At add iiddeEtar sifaza:

| daee Bt sutd feoma Ju R /@98 o weadl. Stwe Jaifta
T8 /30 AREIE e SR SRR 3dd At

AU TR HERA IrFete FNEE Favidie Fd g /3 Afeai=n
| siusl 3Eare Sl 3EATEd Hel ! U U STt sl |y fa. /@t
| 9% B3 Jg& HROA AR,

FERIET AU A ILLNFAR d e,

(31131, AEAR)
3u Atud, AGRTS; AR

4, The above G.R. would, therefore, make it quite
clear that the reviewing authority would not be anybody
inferior to the Chief Secretary and it would be the Chief
Secretary alone who in case of Deputy Secretaries and
Joint Secretary, etc. would the reviewing authority. In
order to wriggle out of a very difficult situation, Mr. Bhise,
the learned PO contended that the above quoted G.R. has
now been superseded by the G.R. of 1st November, 2011. A
copy thereof is there on record from Page 50 onwards of
thé Paper Book (PB). As many as nine instruments have
been mentioned in the column of “read (in Marathi

Vacha)”. It supersedes the G.Rs. of 1.2.1996, 28.6.1996,
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27.3.2002, 4.9.2002, 30.6.2003, 10.11.2011, 12.12.2006,
29.1.2008 and 27.4.2011. It does not specifically mention
the G.R. of 2.1.2003. Mr. Bhise, however, told me that the
2003 G.R. itself had in the column of ‘Subject
(Sandharbha)” mentioned the G.R. of 1.2.1996 and if the
G.R. of 1.2.1996 has been superseded by the G.R. of
1.11.2011, it goes without saying that the G.R. of 2.1.2003
will also get superseded. 1 completely disagree with the
learned PO in so far as this argument goes. The G.R. of 2nrd
January, 2003 specifically deals with Deputy Secretaries
and Joint Secretaries and their ACRs. If the Rule maker
wanted the G.R. of 2.1.2003 to be superseded, then going
by the fact that as many as nine instruments have been
clearly set out in the relevant column of the G.R. of 1st
November, 2011, the G.R. of 2.1.2003 would also have
been clearly mentioned. It is, therefore, very clear that the
Rule maker wanted the G.R. of 2.1.2003 to continue to
exist despite the supersession of nine other instruments

right from 1996 to 2011.

9. From the above discussion, therefore, it would
become very clear that in the first place, the 3rd
Respondent did not perform his function as reporting
authority in so far as the segment of the work of the

Applicant under him was concerned and if he acted as

/
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reviewing authority, he had no real authority to do so, and
therefore, the adverse remarks given by the 1st Respondent
and, “reviewed” by the 37 Respondent are not worth the

paper they have been written on.

6. The case of the Respondent based on the
submissions at the Bar and the Office Note, etc. appears to
be that by the time, the remarks could be submitted to the
Chief Secretary, the incumbent who held that post during
the period relevant hereto had already demitted the Office
upon retirement. Now, this is not even an apology of
justification and the whole thing is quite obvious. In the
first place, the outgoing Chief Secretary’s attention ought
to have been drawn to this particular aspect of the matter
and the Rules including in fact, the Rules contained in
G.R. of 1.11.2011 provide for such contingencies. Further,
in the context of the present facts, even after retirement,
the said authority could have been provided with the ACR
in question for the purpose of review. That being the state
of affairs, I am very clearly of the opinion that the defect
herein is such as to go to the root of the matter and the
impugned ACRs are for all practical purposes non-est and I
only will have to declare the same formally as expunged.
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7. A very detailed delve into the Office Note, etc. is
not really necessary and only one point remains to be
considered viz. that in the meanwhile, a departmental
enquiry (DE) seems to have been initiated against the
Applicant and if one has correctly understood the case of
the Respondents, according to them, the adverse remarks
cannot be tinkered with till such time as the DE gets
concluded. Now, DE really has got no direct nexus with
the adverse remarks. In Para 5 of the Affidavit-in-reply of
Deputy Secretary Ms. Varsha M. Bharose for all practical
purposes, the case of the Applicant has been supported.

Let me reproduce the said Paragraph 5 :

‘I say and submit that General Administration
Department, Government circular dated 2nd
January, 2003 valid till date stipulates that ACR
of Deputy Secretary rank officers are to be
reviewed by the Chief Secretary. In the present
case both the reporting and reviewing officers
holding additional charge appraised and reviewed
the said contended ACR as stated in the above
said paragraph giving rise to a confusion/doubt
hence contradictory stands were taken by
Respondent No.2 and Respondent No.3.”

8. In my opinion, the pendency of DE in the context
of the present facts would be no impediment in the way of
the expunging of the adverse remarks and as a matter of

fact, I must repeat times out of number that the said ACR
z



is for all practical purposes non-est, and therefore, there is

no question of allowing them to exist.

9. Mr. Bhise, the learned PO wanted me to make
some clarification with regard to what should now be done
if I were to go along with the Applicants and expunge the
adverse remarks. In my opinion, the scope of this
particular OA is what it is, I only have to scrutinize the
ACR to determine if the adverse remarks can be allowed to
stand. If they cannot be for the afore discussed reasons,
then they are to be expunged and struck off. I do not feel
called upon to go into any other aspect of the matter and in
fact, I am therefore, going to leave undecided the facts at
issue falling within Prayer Clauses 9(ii) and 9(iii) of the OA.
The effect of the final order would surely affect the
communication dated 9t November, 2014 at Page 112 of
the PB from Industries, Energy and Labour Department to
the Applicant in response to his communication which is
at Page 84 of the PB. By a very detailed representation, the
Applicant had protested against the adverse remarks. The
Office submitted its Note beginning from Pages 92 of the
PB and ultimately, the communication at Page 112 just
referred to was issued. The sum and substance thereof
was that in as much as the then Secretary had demitted

Office on retirement, the matter was placed before the

b
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Government and they had also approved the adverse
remarks. Now, the above discussion must have made it
very clear that such a stand can surely not be accepted. If
the reviewing authority was the Chief Secretary, the review
has to be made by the Chief Secretary only and even if the
incumbent had retired, that matters not. I have already

discussed this aspect hereinabove.

10. For the foregoing, the adverse remarks given by
the 1st Respondent and purportedly reviewed by the 3rd
Respondent in case of the Applicant for the period from
24.9.2012 to 31.3.2013 stand hereby expunged and the
same be removed from the Confidential Report of the
Applicant with immediate effect. The communication
which is at Page 112 of the PB stands hereby quashed and
set aside. Prayer Clause 9(ii) and 9(iii) are left undecided.

The Original Application is allowed in these terms with no

AN\
order as to costs.

Sd/-

(R.B. Malik)
Member-J
20.01.2017

Mumbai
Date : 20.01.2017
Dictation taken by :

S.K. Wamanse.
E:\SANJAY WAMANSE\JUDGMENTS\2017\1 January, 2017\0.A.567.16.w.1.2017.Expunge of Remarks.doc
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