
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 
MUMBAI 

ORIGINAL APPLICATION NO.567 OF 2016 

DISTRICT : A'NAGAR 

Shri Prakash Balkrishna Dandekar. 	) 

Aged : 57 Years, R/at : H-5/603, 	) 

Gulmohor Co-op. Hsg. Soc, Pratiksha 	) 

Nagar, Sion (E), Mumbai 400 022. 	)...Applicant 

Versus 

1 	The State of Maharashtra. 
Through the Secretary (Small & 
Medium) of Industries, Energy & 
Labour Department and now 
Secretary (on Foreign Training), 
Hutatma Rajguru Chowk, Madam 
Cama Road, Mantralaya, 
Mumbai - 400 032. 

2. Principal Secretary (Labour & 	) 

Administration), Industries, Energy ) 
& Labour Department, Hutatma 	) 

Rajguru Chowk, Madam Cama Road,) 
Mantralaya, Mumbai 400 032. 	) 

3. Principal Secretary (Industries), 
Industries, Energy & Labour Dept., 
Hutatma Rajguru Chowk, Madam 
Cama Road, Mantralaya, 
Mumbai 400 032. 



4. 	Addl. Chief Secretary (Persnnel), 	) 
General Admn. Department, Hutatma) 
Rajguru Chowk, Madam Cama Road,) 
Mantralaya, Mumbai 400 032. 	)...Respondents 

Mr. R.S. Kavle, Advocate for Applicant. 

Mr. K.B. Bhise, Presenting Officer for Respondents. 

P.C. 	: R.B. MALIK (MEMBER-JUDICIAL) 

DATE : 20.01.2017 

JUDGMENT 

1. 	The Applicant, a Deputy Secretary has brought 

this Original Application (OA) having been stung by hard- 

hitting adverse remarks in his Annual Confidential Report 

(ACR) for the period from 24.9.2012 to 31.3.2013 made by 

the Respondent No.1 - Secretary (Small and Medium 

Industries) after getting them reviewed by the Respondent 

No.3 - Principal Secretary (Industries), I.E. 86 L. 

Department. 

2. 	I have perused the record and proceedings and 

heard Mr. R.S. Kavle, the learned Advocate for the 

Applicant and Mr. K.B. Bhise, the learned Presenting 

Officer for the Respondents. 
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3. 	The sum and substance of the case of the 

Applicant is that at the time relevant hereto, he was 

working as a Deputy Secretary in the Industries Wing of 

Industries, Energy and Labour Department from 9.9.2010 

to 2.5.2013 and was reporting to two Secretaries viz. the 

Respondent No.1 and Respondent No.3 who was the 

Principal Secretary (Industries). The Applicant was looking 

after two Sections viz. Sections 4 and 6. He claims to have 

received superlative remarks like "Outstanding" etc. for the 

entire period except the one at issue herein. There is 

indeed sufficient material on record to bear the Applicant 

out that he received superlative remarks as just 

mentioned. As far as the adverse remarks are concerned, 

the Respondent No.1 gave them in somewhat stinging 

manner for the period from 24.9.2012 to 31.3.2013. 

Adverse comments were made with regard to the 

competence of the Applicant. Now, these remarks were 

forwarded to the 3rd  Respondent - Principal Secretary, 

Industries and here lies the crux of the matter. The 

essence of the case of the Applicant is that the 3rd  

Respondent could never have been a reviewing authority 

and in fact, in as much as the Applicant was looking after 

the work of two Sections even the 3rd Respondent was a 

reporting authority only and he acted as if he was 

reviewing authority erroneously because in accordance 

•••4 

  

   



with the G.R. of 2nd January, 2003 in Marathi pertaining to 

the maintenance of ACRs, the reviewing authority would be 

the Chief Secretary. It would be most appropriate if the 

said G.R. was reproduced in its entirety in Marathi, so as 

to have a clear focus on the fact at issue. 

	zr8/314 th 	ci i 
utlq—AzT 3F-6-d[& LActo cb.eue.u.siteuct 

21te-lat 

Zildilazl A21Rict 2-14-JT 

21Riaf CfftC1—TDDItUliti3-1-900R31../E,0/0R/9& 

qcq - doo 

Tkat : 2T1TM WZr, 	 2-11P433-11-Z: 9 

21R-IG1 WZ1, 2iT TAI A2112-la( DRID1,ftL31--53{R-9 	 (13 /ftzt, 1.4-ti i 9. Z . 9 S 	DTIEfft 3-161-a-Tara aiT*2N z--km( 	c.N.Trata 
3-1ita. 

Di11-4ft 3i6c1I/ 	Trtair crura- 
aex[Fq ciretcr ce4cfa3S-aR 

uTitift 3{6u1a 	;01a 	3i21F:1-A Dtufft 3iFQ-Cal 
Ac [c 	21 t alit. et olio( %ziklcf 	 .L-(6/314 t-tilica Actft 
3i cIJ 	c-to cNuoicstte.ict urAlc[d-tit4 	c.bzueza zudl. 

(9) .65/3q 	 31Fara 211-a 	 g2TRT 
2 CKF3iR-9R Q(3/cf.. 	/4113/1, 	9.2.944 YiE11-0 qtioitt 

alquiurr 	Da-171-tWE 	 316-10 	 g-44-1c-r 
3-1IN IpMalcbuit.6181 	 c4Dtta. 

( ) apzr .z-Acticbv DiittAzt 	g.f4FIct,cf 
9.R .9 	 fa ZITA-a qclot 	 31g-t1Z c T1 	21-7:1i41 

U5T --41 cbZ)a(a 214t-loilra DTWOT 	ZIfsardit 	o 	141 cbcAlzrZfIll 
tziret 9‘4 U)141. 
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-16/3q TrE4i1 	DlAulft 3i6c.1TETA 	ctx/5%tra(41 

rkti 41-&1"laict.e. 	 41:1414 316c.IFOTt 120) 

ct).tuegcbqctt 	 c 	 7T3alt . 

(v) gfaa cite tilt T[6/314 	 UTIEERM 316cITFTATF 

PIC1c0/2-14ZITEITUI TtoLit 21 T149.1a 	 cbcATTEETa 31lc4 	tiGt 

zETRI Aci citA ce-tif4enz4 	341c 4cyt 	:f141 cR-1 3-11W40-11cR 3Tfic ate: 

%1:31Tat Trrt %allott.4 utst../wt.9v 	ct)chc(F al. *A co.erwi Mile{ 

e-t6/3zt  	u[11:014 	3-18.1e.114ci 8ocit 

celleNgiltA 	WZIZa 3t6 	 twTIAt-F 	 -16/39  z~fI TT 

Dilq4z1 3WT 	 Ct,'&)( 	 cr)t-ie-rtcbqcit 

9V c 	 qS cbLuega TIT41. 

TieTTRKra 	Tf.TWE 

MERT1/) 

3t1 	 21leici" 

4. 	The above G.R. would, therefore, make it quite 

clear that the reviewing authority would not be anybody 

inferior to the Chief Secretary and it would be the Chief 

Secretary alone who in case of Deputy Secretaries and 

Joint Secretary, etc. would the reviewing authority. In 

order to wriggle out of a very difficult situation, Mr. Bhise, 

the learned PO contended that the above quoted G.R. has 

now been superseded by the G.R. of 1st November, 2011. A 

copy thereof is there on record from Page 50 onwards of 

the Paper Book (PB). As many as nine instruments have 

been mentioned in the column of "read (in Marathi 

Vacha)". It supersedes the G.Rs. of 1.2.1996, 28.6.1996, 
4-3  
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27.3.2002, 4.9.2002, 30.6.2003, 10.11.2011, 12.12.2006, 

29.1.2008 and 27.4.2011. It does not specifically mention 

the G.R. of 2.1.2003. Mr. Bhise, however, told me that the 

2003 G.R. itself had in the column of 'Subject 

(Sandharbha)" mentioned the G.R. of 1.2.1996 and if the 

G.R. of 1.2.1996 has been superseded by the G.R. of 

1.11.2011, it goes without saying that the G.R. of 2.1.2003 

will also get superseded. I completely disagree with the 

learned PO in so far as this argument goes. The G.R. of 2nd 

January, 2003 specifically deals with Deputy Secretaries 

and Joint Secretaries and their ACRs. If the Rule maker 

wanted the G.R. of 2.1.2003 to be superseded, then going 

by the fact that as many as nine instruments have been 

clearly set out in the relevant column of the G.R. of 1st 

November, 2011, the G.R. of 2.1.2003 would also have 

been clearly mentioned. It is, therefore, very clear that the 

Rule maker wanted the G.R. of 2.1.2003 to continue to 

exist despite the supersession of nine other instruments 

right from 1996 to 2011. 

5. 	From the above discussion, therefore, it would 

become very clear that in the first place, the 3rd 

Respondent did not perform his function as reporting 

authority in so far as the segment of the work of the 

Applicant under him was concerned and if he acted as 
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reviewing authority, he had no real authority to do so, and 

therefore, the adverse remarks given by the 1st Respondent 

and, "reviewed" by the 3rd Respondent are not worth the 

paper they have been written on. 

6. 	The case of the Respondent based on the 

submissions at the Bar and the Office Note, etc. appears to 

be that by the time, the remarks could be submitted to the 

Chief Secretary, the incumbent who held that post during 

the period relevant hereto had already demitted the Office 

upon retirement. Now, this is not even an apology of 

justification and the whole thing is quite obvious. In the 

first place, the outgoing Chief Secretary's attention ought 

to have been drawn to this particular aspect of the matter 

and the Rules including in fact, the Rules contained in 

G.R. of 1.11.2011 provide for such contingencies. Further, 

in the context of the present facts, even after retirement, 

the said authority could have been provided with the ACR 

in question for the purpose of review. That being the state 

of affairs, I am very clearly of the opinion that the defect 

herein is such as to go to the root of the matter and the 

impugned ACRs are for all practical purposes non-est and I 

only will have to declare the same formally as expunged. 



7. 	A very detailed delve into the Office Note, etc. is 

not really necessary and only one point remains to be 

considered viz. that in the meanwhile, a departmental 

enquiry (DE) seems to have been initiated against the 

Applicant and if one has correctly understood the case of 

the Respondents, according to them, the adverse remarks 

cannot be tinkered with till such time as the DE gets 

concluded. Now, DE really has got no direct nexus with 

the adverse remarks. In Para 5 of the Affidavit-in-reply of 

Deputy Secretary Ms. Varsha M. Bharose for all practical 

purposes, the case of the Applicant has been supported. 

Let me reproduce the said Paragraph 5 : 

"I say and submit that General Administration 
Department, Government circular dated 2nd 
January, 2003 valid till date stipulates that ACR 
of Deputy Secretary rank officers are to be 
reviewed by the Chief Secretary. In the present 
case both the reporting and reviewing officers 
holding additional charge appraised and reviewed 
the said contended ACR as stated in the above 
said paragraph giving rise to a confusion/doubt 
hence contradictory stands were taken by 
Respondent No.2 and Respondent No.3." 

8. 	In my opinion, the pendency of DE in the context 

of the present facts would be no impediment in the way of 

the expunging of the adverse remarks and as a matter of 

fact, I must repeat times out of number that the said ACR 



9 

is for all practical purposes non-est, and therefore, there is 

no question of allowing them to exist. 

9. 	Mr. Bhise, the learned PO wanted me to make 

some clarification with regard to what should now be done 

if I were to go along with the Applicants and expunge the 

adverse remarks. 	In my opinion, the scope of this 

particular OA is what it is, I only have to scrutinize the 

ACR to determine if the adverse remarks can be allowed to 

stand. If they cannot be for the afore discussed reasons, 

then they are to be expunged and struck off. I do not feel 

called upon to go into any other aspect of the matter and in 

fact, I am therefore, going to leave undecided the facts at 

issue falling within Prayer Clauses 9(ii) and 9(iii) of the OA. 

The effect of the final order would surely affect the 

communication dated 9th November, 2014 at Page 112 of 

the PB from Industries, Energy and Labour Department to 

the Applicant in response to his communication which is 

at Page 84 of the PB. By a very detailed representation, the 

Applicant had protested against the adverse remarks. The 

Office submitted its Note beginning from Pages 92 of the 

PB and ultimately, the communication at Page 112 just 

referred to was issued. The sum and substance thereof 

was that in as much as the then Secretary had demitted 

Office on retirement, the matter was placed before the 
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Government and they had also approved the adverse 

remarks. Now, the above discussion must have made it 

very clear that such a stand can surely not be accepted. If 

the reviewing authority was the Chief Secretary, the review 

has to be made by the Chief Secretary only and even if the 

incumbent had retired, that matters not. I have already 

discussed this aspect hereinabove. 

10. 	For the foregoing, the adverse remarks given by 

the 1st Respondent and purportedly reviewed by the 3rd 

Respondent in case of the Applicant for the period from 

24.9.2012 to 31.3.2013 stand hereby expunged and the 

same be removed from the Confidential Report of the 

Applicant with immediate effect. The communication 

which is at Page 112 of the PB stands hereby quashed and 

set aside. Prayer Clause 9(ii) and 9(iii) are left undecided. 

The Original Application is allowed in these terms with no 

order as to costs. spa 

(R.B. Malik) 
Member-J 

20.01.2017 

Mumbai 
Date : 20.01.2017 
Dictation taken by : 
S.K. Wamanse. 
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